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58. Judicial redress in Palestine®”

Killingworth, CT. Many apologies for my absence, due to two special
circumstances that make my participation burdensome to the conference
organizers. I find myself therefore doubly indebted to their patience.

The first impediment is structural. It comes from a special perception
of ‘Arab brotherhood’. The term itself should disappear from our
vocabulary both on account of its gender exclusivity, and on account
of the Cain-Abel character it conjures up for the average Arab listener.
Indeed, this is the kind of brotherhood that makes visas far more
difficult for Arab brothers to enter an Arab country than for a citizen
from any Western country. We have all stood long hours waiting for
the policeman at this or that Arab airport combing through our Arab
passports, long after Western colleagues had comfortably reached
their hotel. Today I cannot be present in person, because there is some
silly arrangement which prevents me from participating in such an
important event and going back home with an ‘enemy’ stamp. And I say
to the Lebanese authorities I am sorry, I am not prepared to beg some
Israeli apparatchik for a separate paper appended to a British passport,
and hide the fact of an inadequate and unintelligent policy that ends
punishing Palestinian colleagues on account of the supposedly greater
Arab good.

(90) ‘Special Challenges of Individual versus Collective Claims’, paper prepared for Al-
Hagq international conference, Ramallah 21-24 November 2005. The paper was read by
lawyer and author Raja Shehadeh on 23 November.
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A personal, serendipitous impediment some of you might have heard
of makes it also difficult to attend: I declared a few days ago that I was
running for the presidency in Lebanon, and the snowball effect of that
declaration is such that I apologize for the approximate nature of this
paper. It will hopefully develop into the standards of scholarship the
organizers are expecting of the book. Meanwhile, I hope you will wish
well the process of an open, competitive, and civilized fight for the top
position. Despite its difficulties, Palestine has started that process, and
I'hope it will not look bizarre any longer, as it does today, to see citizens
running for top office in our respective countries.

Now onto ‘Special Challenges of Individual versus Collective
Claims’, the subject of the talk. This is a topic dear to my work as lawyer
specializing in those international criminal law cases of which Sabra
and Shatila victims v. Ariel Sharon et al. is the paragon. Unfortunately
for our region, it is not exceptional, so much mass murder operates
to further political ends of people in power: the Indict movement,
which was set up in 1996 to bring Saddam Hussein and his aides to
accountability, is now vindicated, in a slightly disappointing manner, in
the Iraqi Special Court trying them. The disappearance of Imam Musa
Sadr and his two companions, Sheikh Yaaqub and journalist Badreddin
is presently on the way to accountability in Lebanon and in Italy. Our
case against Muammar Qaddafi and seventeen other participants,
resulted last year in their indictment before a Lebanese court®”. Darfur
is slowly leading to a case before the International Criminal Court, and
though my work has been peripheral to that endeavour, we did issue, as
a group of concerned Arab democrats, a statement last year denouncing
the impunity of those in power in Khartum who have unleashed so
much destruction against their own people. And of course, there is
now the ongoing Mehlis investigation, which has already resulted in
four high-level Lebanese officials sitting in prison awaiting trial for the
assassination of Prime Minister Rafic Hariri.

With that experience in mind, I would like to share with you, less than

(91) Website, imamsadr.net
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the scholarly dimensions, what a lawyer confronts for his or her strategy
in terms of individual versus collective claims, by drawing on some of the
lessons I think I have learnt from those difficult cases.

The first is that you need to do your homework well before starting.
Jurisdiction in these cases is difficult, especially since it usually involves
various states and governments, a criminal conspiracy with many
international strands and actors, issues of immunity, pusillanimous
judges and unhappy and hostile diplomats whose life is complicated by
international justice, and difficult teams of lawyers, victims and witnesses.
Any one serious mistake results in several additional difficulties, if it
doesn’t simply undermine the case altogether. For the Sharon case, we
had to move quickly, after several months of work, because a bunch of
well-meaning individuals, having generally heard of Belgium’s universal
jurisdiction law on account of the success in court against genocidal
nuns in Rwanda, and irate at the news that Sharon was about to visit
Brussels, went up to some court registrar in the Brussels Palais de Justice
and scribbled three of four lines denouncing Sharon’s horrible deeds. To
avoid being sidestepped, or worse, getting an outright dismissal, I had to
organize a complicated chess game with the press and with my colleagues
in Belgium, whom I did not know well at the time, so that the rush to
jurisdiction does not fall flat on account of a sleight-of-hand rejection by a
judge of the “plainte avec constitution de partie civile’ that those probably
well-meaning plaintiffs had brought.

In fact, I would have preferred, with the Pinochet case in mind, to
bring up the complaint far more discreetly, when Sharon was already in
Brussels, possibly leading to his arrest if we had convinced a courageous
judge. What is certain is that it would have saved us pages and pages
of difficult arguments which Sharon’s defence, all focusing on the
issue they raised persistently on the accused ‘not being on Belgian
soil’. Indeed, that was the argument which became the mainstay of
our failure before the Belgian Court of Appeal, and, more gravely, the
argument of Sharon’s lawyer that led in my view to the assassination of
Mr Elie Hobeika. One might recall that he, as accused, had repeatedly
announced his readiness to come to Brussels to clear his name. As
accused, his presence on Belgian territory would have ruined the whole
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strategy of Sharon’s defence®?.

Lesson 1, therefore, prepare carefully: every awkward argument, any
false timing, has immense repercussions.

Do not agonise over it, however. Just do your homework properly,
decently, as a good lawyer in any case entrusted to you. For Lesson 2 is
not to overcomplicate the case. I rest the argument here on the efforts
to bring Saddam Hussein and his aides to judicial account in the Indict
movement, which I founded, together with some leading Iraqi victims of
the regime, in London in 1996®%. The inclination then was, because the
case came up against such high turbulent waters of Iraq’s history, that
some moral assurances be secured before embarking on that effort. For
me, the assurances were first that it should not, at least symbolically, start
at Western level. When the concept of Indict was being formed in the
summer of 1996, I sought the Kuwaiti Ambassador in London, whom I did
not know previously, to put the idea generally to him. He was cautiously
supportive, and my sense is that this was his personal inclination, without
him referring back to his government. I haven’t seen him since, although
Indict did receive financial support two years later from Kuwait, but that
was after an amazing success in the House of Commons and in Congress,
where it was launched in November 1996 and Spring 1997 respectively.
That success eventually turned out to be the undoing of Indict, at least
in my work with them, because money followed, and as soon as money
started coming into the organization, the best volunteer spirit that made
for its success disappeared. We had an unfortunate chairperson, and there
is no need to dwell on the boring board disputes which disenchanted us
as original founders and crippled Indict. What is important is that the
heavy structure that Indict had become, with all the nice words of support
repeated by President Clinton and Prime Minister Blair in person, impeded
us eventually from the arrest of Duri in Vienna in the summer of 1998, --
he is still at large. One did not need all that structure to go after him, and

(92) More on this in my "“Lights on the Sharon case”, The Palestine Yearbook of International
Law, 12, 2002-2003, 183-190.

(93) One can still find a www.indict.org.uk, which lists some of the good work of the
organization, but it has been overall marginal to the present trial of Hussein.
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a good lawyer represent a genuine group of Iraqi victims might have been
more effective. This for short.

On the longer run, the internal squabbles of Indict, and the need
to attentiveness to the priorities of Iraqi policy in this or that Western
chancery, made it very difficult for the whole case to be effective. By the
time the Iraq war was looming at the horizon of the post September 11
mood, Indict was so weakened bureaucratically that it failed to offer to
the world the most important reason for bringing Saddam Hussein to
account: the genocidal treatment of his people, and the trail of his victims
in Iraq, Iran, Palestine (who remembers that Abu Ayad was killed by Iraqi
agents because he cast doubts of the pro-Saddam PLO policy chosen by
the late Mr Arafat?), Kuwait, and Lebanon.

Lesson 2 therefore: do not complicate matters beyond lawyers and
victims. Of course, it is useful to have support, one cannot turn down
offers for help, some eventually precious. In the Sharon case, I must have
received over three or four hundred messages from colleagues across the
globe, offering legal support. You cannot ignore them, you cannot not
respond. They are usually genuine, and one in particular proved to be
decisive: a message from Deena Hurwitz, at the time the dealt director of
the Schell Centre for International Human Rights at Yale Law School, and
she dealt with its human rights clinic. She was interested n the case, and
she eventually provided with her team, including Greg Khalil who is so
well known to you, a world class research that awed the Belgian judges
and our opponents alike.

And who will handle the ton of press? Legal matters are delicate,
complicated, one wrong word ruins the case. I was fortunate to be part of
a team of three lawyers that includes my Belgian colleagues Luc Walleyn
and Michael Verhaeghe. In three years of intensive work, I cannot record
one instance of disagreement, tension, lack of courtesy or professionalism,
indeed not one word they said to the press, the court or otherwise which I
found dissonant. And eventually, you need support: with a group of thirty
victims and their families, with so many other victims coming forward
upon hearing about the case, you cannot deal with the load of expectations
on your own. From early on, I decided that my office was open to the
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victims as a matter of priority, and I think I was always there for them, and
continue to take pride in their trust and friendship. There were exceptions,
which hurt marginally, but they did not prevail over those good people
whom we represented in Belgium. And there was an effective support
committee directed abroad by Dr Laurie King-Irani®¥, and a supportive
committee of decent people in Beirut, but like all committees, with its
own waste of time and energy. Still, one makes lasting friendships with
dedicated people like these.

So simplification is not always available, yet one should pay attention
to a decent ratio of legal work as opposed to public relations of all
sorts, including scholarship®. There are five books done or about to be
published on the Sharon case, not counting the excellent work of Dr Bayan
al-Hout, a fifteen year endeavour of oral scholarship. We have given a lot
of time to all of these books, directly or indirectly, and they are important.
In a sense, the present paper is part of it. The record of the Sharon case
is crucial to the unfinished history of the massacre, and it must offer, for
the sake of the victims, an impeccable record. There is no place for half
truths, mistakes, or lies: such would ruin the memory of the massacre,
and the victims’ right not to be forgotten or manacled by history. In due
course, it also ruins any chances of redress, and the Israeli ambassador
had a field time with one of the original plaintiffs who started offering
contradictory statements on her story.

(94) Excellent website at Indictsharon.net, which includes many references to articles,
documentaries, films, and legal material related to the case.

(95) Books by John Borneman ed., The Case of Ariel Sharon and the Fate of Universal
Jurisdiction, Princeton Institute for International and Regional Studies, 2, 2004; book-
length Dossier in Palestine Yearbook of International Law, vol. 12, ed. Gail Boling, Kluwer
Law International, The Hague, 180-280; book in Italian by Stefania Limiti ed., I Fantasmi
di Sharon, Sinnos, Rome, 2002; two books forthcoming, in French by Raoul Jennar, in
English by Laurie King-Irani. Dr. Bayan al-Hout, who over a period of twenty years
carried out the most comprehensive field study on the massacre, published her results in
Sabra and Shatila, Aylul 1982 (Beirut: Institute of Palestinian Studies, 2003; English version,
Sabra and Shatila, September 1982, Pluto Press, London, 2005); Two films appeared, one
by Peter Speetjens, “2000 Terrorists”, (2004) the other by Monika Borgmann, Lokman
Slim and Hermann Theissen, “Massaker”, relating some of the Lebanese perpetrators’
testimonies and reflections.
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Lesson 3 is more directly related to our topic, although the previous two
‘lessons’ show the dialectic between various collectives and the individual
victims’ rights. Lesson 3 says: you have to choose your opponent carefully.
One leitmotiv of the Sharon case which I insisted upon time after time, day
after day, was that the case was against individuals, not against societies.
There was no distinction possible for this or that nationality, indeed,
on the side of the victims, it turned out that victims belonged to over
ten nationalities, not one though Western. Now this constituted a small
problem, indeed constitutes one to date. With the retroactive change in
the law in the summer of 2003 to kill our case, there still is a possibility for
a Belgian victim to bring up the universal jurisdiction from its slumber,
and I believe this is the situation leading to the possible trial in Belgium of
Hissene Habre, the former Chad dictator. But it is true that the Israeli army
and its Lebanese militia were careful not to assassinate an American nurse,
or a French doctor. They knew that the long arm of the law in America or
France would not be so easily stilled. More difficult, far more difficult, is
collective responsibility. We Arabs recall that the largest demonstration
in the history of Israel since 1948 took place in Tel Aviv a week after the
massacre of Sabra and Shatila was known. I have always put forward,
as well, that there is one other victim of Sabra and Shatila which we, in
our accusations against Ariel Sharon, should claim as our very own, that
is Emil Grunzweig. He was killed in the smaller demonstration on 10
February 1983, a few days after the Kahane report was released. Now the
difference, of course, is that his killer, Yonah Avrushmi, a pro-Sharon Jew,
was eventually arrested and jailed, while no one was ever arrested for
the massacre proper. So it was wrong to incriminate Israeli society, and
indeed we are so very grateful to that collective of Israeli women who, in
September 2003, came out in support of our case from within Israel.

And yet, there is amore fundamental problem of what I should describe
as state crime, crime d’Etat. In all these large-scale massacres, the killers
use the power of the state at their disposal to commit and amplify their
crime. You recall that the Israeli army encircled the camps for two days
and three nights to allow the killers to do their sinister job. Even worse, we
did find the infamous order, signed ‘Ministry of Defence’, which “ordered’
the Lebanese militia ‘to clean up the camps.” These are the very terms of
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the order issued by Ariel Sharon on September 15, in the morning. Is
there no responsibility, then, for the Israeli Ministry of Defence, for the
Israeli army, in addition to the rounding up of the Palestinians after the
massacres, as uncovered by Julie Flint in a striking documentary, by the
Israeli army, with so many ending up as disappeared, to date?

No collective, state, responsibility? I now have my doubts. We started
the case, on behalf of the victims, “against Sharon, Yaron and all Lebanese
or Israelis who participated in the massacres of Sabra and Shatila.” That
was the opening line of this now famous criminal complaint, translated
in over six languages, including Japanese. I think now, after the evidence
our case uncovered, that there is a more collective responsibility, that of
the Israeli state and government. I am still uncertain about the collective
responsibility of Israeli society, and strongly reluctant towards admitting
it. But I wonder.
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59. Assemblée Nationale,
Paris, 23 Novembre 2005°%

L’ Assemblée Nationale! Quel symbole... Quiauraitimaginé telle circularité
de I'histoire? Au gré de cette campagne de moins en moins bonhomme,
la France revient encore et toujours: France symbole, France soutien dans
I'adversité, France a laquelle le Liban peut tant offrir, apres en avoir tant
recu, France 1789 Liban 2005, sujet de ma contribution il y a une semaine
a l'université de Princeton sur comment nous pouvons apprendre de
la meilleure historiographie actuelle de la Révolution, celle de Frangois
Furet et de Michel Troper.

Je vous sais tant gré de ce symbole occasion, parce qu’il faut toucher le
public francgais au Liban, ou est-ce le publiclibanais de France, augmentant
d’autant nos horizons pluriels, enrichis d"une véritable culture, non d"une
langue vernis. Culture que portent tant de nos vecteurs, notre quotidien
national de plus en plus remarquable, la tres belle revue de I'Université
Saint Joseph, Travaux et Jours, en passant par la mémoire doublement
blessée de cette oeuvre d’art que nous a laissée Samir Kassir, L'Orient
Express, Michel Chiha et Nadia Tueini. Le public frangais du Liban, ou
est-ce le public libanais de France, est au coeur du Liban. Merci donc
pour l'occasion de dire que le Liban est inconcevable sans la France, et

(96) Paris, en route to Beirut. ‘A l'invitation du Professeur Christian Philip, Député de
Lyon et vice-président de la Commission pour les Affaires Etrangeres a 1I’Assemblée
Nationale, Mallat présente au Groupe d’Amitié France-Liban a la salle Rodin de
I’ Assemblée Nationale le texte suivant’.
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que cette présidence, nous la voulons aussi pour prouver que la France
n’est plus désormais concevable sans le Liban.

Je vous sais gré parce aussi qu’il faut remercier la France pour notre
Révolution, pour les aspects d’avenir de la Résolution 1559 et le role
essential qu’a joué le gouvernement frangais dans un soutien civilisé, sans

faille.

Tous les jours, sur la place de la liberté, nous attendions la déclaration
de Jacques Chirac. Tous les jours. Et nous nous inquiétions lorsque la
France ne se manifestait pas, a I'Elysée, au Quai, ici: parce que nous
savions que les tontons macoutes du régime sécuritaire syro-libanais
attendaient la faille. Lorsque, la nuit du dimanche 27 au lundi 28 février,
l'ordre d’Emile Lahoud a tonné: manifestation interdite, avec une demi-
douzaine de signatures sinistres, seul ’élan unique du peuple libanais et
des peuples libres, y compris les peuples arabes assoiffés de liberté dans
les rues du Caire et bientot a Damas, seul le sentiment de n’étre pas seul,
d’étre soutenu par les dirigeants de l'occident, a permis la victoire sur
I'infame.

Et maintenant, il faut consolider. Vous connaissez nos arguments
constitutionnels, etleurs pendants internationaux, pour un départ accéléré
d’un président a plaindre de s’étre tellement fourvoyé du mauvais coté
de I'histoire du Liban, comme de 'histoire mondiale de la démocratie.
Ignorons-le cet apres-midi, il n’en vaut pas la peine.

Et maintenant, une salve d’avenir. Démocratie avancée au Liban,
recul du confessionalisme, protection positive des minorités, activation
judiciaire des droits inaliénables de la personne, représentation féminine
multipliée au prochain gouvernement que je propose, Liban vert et
Méditerranée au bleu assaini, Liban example arabe, Liban européen, le
débat est enfin ouvert.

Merci encore pour cette tribune, et son symbole.
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61. A New York moment:
August 1909 - November 2006“®

In August 1909, Sigmund Freud visited New York on his way to lectures
in Massachusetts. Little is known of his less than a week-long stay in New
York City, but Jed Rubenfeld, a colleague at Yale Law School, has just
completed, around the intriguing visit, a murder mystery book. Knowing
the elegance of his style, this book is destined to become an extraordinary
bestseller. Great adventure, great fiction.

I am no Sigmund Freud. I still think that this week in NYC, - actually
three days in NYC with the right people, thanks to the right people, Ms
Sylviane Zehil who kindly introduced me to the UN Press Association,
Prof. Nada Anid and Med. Dr. Gaby Sara, who stand behind the impulse
to reach to the Lebanese New Yorkers, Mr Raymond Debbane tonight -,
mighthave turned a page for Lebanon, if not for the region. This candidacy
is serious and ambitious, and I hope that we shall not wait for a century
for its acknowledgment.

Now the two messages to this meeting, and then the larger program.

Message one is an answer to how to make our Lebanese Vote Abroad
initiative succeed. No taxation without representation. No citizenship

(98) On November 18, 2006, a group of Lebanese New Yorkers met at the house of
Raymond Debbane in Manhattan. This is Mallat’s opening presentation.
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without a vote. It is simple, it is universal, it is feasible. We missed an
opportunity because of a pusillanimous leadership in the run-up to the
May elections. We need to make sure, together, that this is the last time
Lebanese citizens who happen to be abroad are shorn from their right to
vote in Lebanon. And we now have extraordinary figures from Lebanon,
just released from a serious polling firm:

‘Question: Do you support allowing expatriates to vote?

74.25% of the respondents support such a measure, 19.25% does not
support it (Statistics Ltd, Al-Balad emigration, report 18 Nov. 2005)
This is staggering, overwhelming, and decisive. Ladies and gentlemen,
you and I must ensure this is the last time Lebanese who live abroad are
prevented from casting their vote abroad if they choose to exercise their
constitutional right.

Message two, an even more important one. We know it, 30 years of civil
wars, a ridiculous deficit, and no famine. The reason Lebanon survived
economically: you here, who have through your remittances to your
families, to your friends, to the Lebanese fledgling economy, kept us afloat,
kept famine from us. Now the more important question for my presidency:
how do we get this partnership on a solid institutional-economic basis,
other than the vote, which is political. The answer: a structured program
for a partnership Lebanese abroad- Lebanon Lebanese, institutions and
individuals. Partnership of programs, a dynamic partnership, in which
you also receive something in return to keep it going.

I know that part of this meeting is for purposes of fundraising. My
campaign needs funds, and the self-established regulations are there,
with a cap of 5k for individuals and 100 k for the campaign expenditures.
But my fundraising team in Beirut says: do not cap. Alright, let’s put
hold on caps, even better, let us remove caps on expenditures, and
unleash the partnership. Let the partnership start now, immediately, say
an environmental board on a specific environmental project: a cleaner
sea. Mixed composition, minimal state intervention, returns from beach
proprietors, municipalities. It won’t go away, indeed it doesn’t need me
to be president. But if I am, also thanks to you, imagine the precedent it
creates, and the readiness of the whole system of institutions to make it
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happen, and to facilitate its profitability and that of similar projects many
of which you have already started.

I am often being asked for my program. It was sketched back in
1998, in Presidential Choices, already firmly based in research, feasibility,
scholarship, and common sense. A good summary appears in the little
book’s table of contents, of which I can present some samples anon.

More importantly, this basic program develops as I speak with you
tonight. Let us now discuss it. This, ladies and gentlemen, can be more fun
than Freud in New York in 1909. Great adventure, and it is no fiction.
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62. Anchor Mehlis “effort internationally’®”

The UN'’s «Mehlis report» on the assassination of former Prime Minister
Rafiq Hariri on February 14, 2005 was released on the night of October 20-
21, Beirut time. While doubly provisional, it was nonetheless immediately
dramatic.

The report is provisional because Detlev Mehlis” task was extended
until mid-December, so one should expect the investigation to continue
until then, probably in some other form or by way of extension, and
another report to result around that time. Technically also, the report is
bound to be provisional. While a prosecutor by profession, Mehlis has
acted chiefly as an international criminal investigator in the absence of an
international tribunal that could act upon his findings. Indictments and
arrests are not technically within his power, although he has «suggested»
that the Lebanese judiciary arrest a number of suspects, most notably
four generals who were in charge of security services at the time of the
assassination. More arrests followed. More dramatically, several top
Syrian leaders were called in to appear before him in his headquarters
in Lebanon. It is not clear whether the Syrian government will oblige:
a tug of war is developing with the Mehlis team, and beyond, with the
UN Security Council, which, under chapter VII, unanimously approved
Resolution 1636 requesting full Syrian cooperation.

(99) Bitterlemons-international, 17 November 2005, also published in the Daily Star and
in the International Herald Tribune.
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The report is severe regarding Syria’s leaders: «There is probable cause
to believe that the decision to assassinate former Prime Minister Rafiq
Hariri could not have been taken without the approval of top-ranked
Syrian security officials and could not have been further organized without
the collusion of their counterparts in the Lebanese security services.»

Equally dramatic is the evidence pointing to the personal involvement
of the Syrian president through his threats to the former prime minister.
These threats had been reported by the former UN investigator, Irish
police commissioner Peter Fitzgerald, but long quotes, including from
Syrian officials, confirm the dramatic scene of the last brief encounter
between Hariri and Syrian President Bashar al-Assad on August 26, 2004.
This is the political crux of the report, which results from Assad’s decision
to force Hariri and other Lebanese MPs to extend the term of the Lebanese
president despite Security Council Resolution 1559, which was passed a
day before. That extension was carried out on September 3, 2004.

Wehavejustargued inanaddressheld at the UN press association (New
York, Nov.17) that the extension of Lahoud’s presidency not only violated
the Lebanese constitution (Art.49) and basic principles of democracy, but
that, in the light of the Mehlis findings about the meeting of August 26,
2004, the current Lebanese president sits in violation of international law,
specifically of two clauses in Resolution 1559 that required upcoming
elections to be free from foreign intervention or influence.

Even the Syrian foreign minister does not seem to deny the fact. In
a letter to the UN, he wrote that the meeting between Assad and Hariri
discussed «the possible extension of the mandate of Emile Lahoud, the
president of Lebanon, in view of the troubled regional conditions and
based on the mutual interest in maintaining stability in Lebanon». In
Mehlis” report this is also an occasion to underline the Syrian foreign
minister’s inconsistencies: «While the Syrian authorities, after initial
hesitation, have cooperated to a limited degree with the Commission,
several interviewees tried to mislead the investigation by giving false
or inaccurate statements. The letter addressed to the Commission by
the foreign minister of the Syrian Arab Republic proved to contain false
information.» On top of the doubts cast on the Syrian leadership’s role
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in the assassination, both the Syrian foreign minister and his aide were
accused of tampering with the investigation.

On the purely criminal level, Mehlis partly uncovered the web of
deceit carried out by the conspirators, and his most remarkable advances
are based on the trail left by telephone calls, leading to the naming of
over 20 individuals busy tracking down the itinerary of Hariri in the
month preceding his murder, with the intensity increasing the last day.
For the Lebanese president, who has tried to survive the arrest of his
top four aides, most troubling is the connection made with one Lebanese
extremist uncovered by the report, who «made a call [nine] minutes
before the blast, at 12:47 hrs, to the mobile phone of Lebanese President
Emile Lahoud». Lahoud was further interrogated for six hours last week
by the investigators.

These findings might take some more time to sink in. Their political
impact depends on a highly volatile situation inside Lebanon, as well as
in Syria since the suicide of the minister of interior the week preceding
the report. Legally, the report offers two clear invitations: the follow-up
on various leads it has uncovered, and the pursuit of a trial with the active
involvement of the UN.

The Security Council will have to decide whether an international
tribunal should take on the case. Against the resistance of some Security
Council members, including the US government, to establish yet another
ad hoc tribunal, we have suggested that the structural inadequacy of
the Lebanese judiciary before such a daunting task should be carefully
weighed. A compromise between the caution expressed within the
UNSC and the insistence of the Hariri bloc and its allies, especially Walid
Jumblatt, to have an international tribunal, could take the shape of a
mixed tribunal a la Sierra Leone.

Whatever the shape of the trial to come, any investigation will need
to remain strongly anchored internationally, if only to reach beyond the
Lebanese borders, as is evident from the evidence uncovered.
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63. Opening remarks,
Luncheon with Lebanese New Yorkers"®

Many thanks indeed for this extraordinary occasion, to be with successful
Lebanese for lunch in New York City in the middle of the week...

Iamjustcoming froma press conference arranged by remarkable friends
at the UN press association. Being at the UN, albeit on its more important,
freer press periphery, I had to deliver a statement on the dysfunctionality
of our government so long as Mr Lahoud occupies the presidency with
no sense of ridicule or wisdom, endangering our republic’s security, and
the region’s, after having tried to kill our democracy. It pains me to rail
against the president of my country, nor do I think history will keep him
any further place that a sad footnote of those who were on its wrong side,
and offer, against a few occasional bright spots, swathes of incompetence,
irresponsibility, and, God forbid, criminality.

Let us keep this issue behind us, now, and look to the future. I
suggest, in addition to your questions I am so much looking forward
as a brainstorming exercise, to see how Lebanon can benefit from your
achievements, to consider a few topics we should perhaps also dwell on.

(100) Prominent Lebanese Americans — political, academic, cultural, and business leaders
— met with Mallat over lunch following the UN press conference of November 16. Mallat
addressed a number of issues and topics including his presidential program, Lebanese
Voters Abroad Initiative, and how to involve actively Lebanese citizens living abroad in a
common future; canvassing, forms of support to process, and to candidacy; fundraising,
transparency.



64. Opening statement
at UNCA press conference, NYC"™

When those who plotted to kill our former Prime Minister, a peaceful,
larger than life personality, they thought that ‘the assassination could
trammel up the consequences’. They were wrong. We the People said
enough, we said we wanted Syrian soldiers and security agents out, and
we largely succeeded. We the People of Lebanon said that we wanted truth
and accountability, and we are succeeding. We the People of Lebanon are
saying we want a change in leadership, and we must succeed.

For Lebanon is in crisis, the nature of it is constitutional, and more
profoundly democratic. We succeeded in our peaceful fight for sovereignty,
but we now need to succeed in our democratic revolution.

Beyond this unrequited frustration, our candidacy is not meant in any
way as revenge. It is meant as a rallying call for a competitive process to
the highest position in Lebanon. It wants to succeed for the sake of the
country and the region, and it is offering the momentum and the scientific
apparatus to make that process real.

For the sake of the country. So long as the current president, who has
now been proved to connive with the Syrian leadership to see his mandate
extended forcefully, remains unaccountable for that usurpation of power,
our democratic revolution cannot start. The system is blocked, and will
continue to be blocked until Mr Lahoud is replaced in a constitutional,

(101) United Nations Correspondents” Association, 16 November 2005.
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non-violent way. The Republic is in danger, and we need to restore
our constitution and our democracy. He is in the way and must return
home.

For the sake of the region: there is now an immense potential
for democracy to take root in the Middle East, because it rests on the
achievements of an immense non-violent movement which culminated
on March 14: over half of our active population was on the street, the
equivalent, literally, of some 100 million American citizens assembling in
Washington. Whatever our reservations on the preceding demonstration
led by Hizbullah, also a large one, on March 8, we want to salvage its
non-violent nature. Non-violence succeeding is the most cherished
achievement of the Cedar Revolution, and it is the central tenet of our
presidency: a human rights, non-violent, effective presidency as model
for the rest of the region, and -- because the Middle East is what it is,
the epitome of continued violence over more than a century now, for the
world. The present statu quo, with the unique contradictions, domestic,
regional and international, will fester into violence. This we need to avoid,
with a new start, on a democratic base. The usurper-president stands in
the way, he must return home.

Now the scientific apparatus: the president is unconstitutional. Article
49 of the Lebanese Constitution forbids the incumbent from seeking
office before six years have passed upon the end of his mandate. This
is a crucial safeguard that has shielded Lebanon from dictatorship so
common in the region, anchored in our system despite the dark era of
Syrian malversations. The president is undemocratic: regardless of the
troubling association with the suspected killers of Mr Hariri which was
revealed in Mr Mehlis’s latest report, the extension of his mandate flies
in the face of a tradition of change at the head of the executive which
is 150 years old, more than many countries in most of the world. The
president, as it turns out, sits now in flagrant violation of international
law. He stands in direct violation of international law, specifically of two
clauses in Resolution 1559 which required upcoming elections to be free
from foreign intervention or influence.

The solution is simple: parliament must meet as soon as possible, and
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after an open debate between contenders, elect a new president. There
is little Mr Lahoud can do, indeed could do, to prevent Parliament from
meeting to elect his or her successor.

Now the campaign, and the program: the campaign is conceived in
two stages. As you know, Parliament elects the president in our country.
Until then, which should happen soon, now that the constitutional path
is charted clearly, we want the public in. We have started a Federalist
Papers strategy, and it is snowballing. Letters, emails, calls, supportive
statements come from Lebanese in Lebanon and all over the world, with
a new humanist, professional, decent spirit setting in. The program was
already adumbrated in a little book, Presidential Choices, back in 1998. It is
now being updated, after the history of Lebanon has been informed with
this immense non-violent movement triggered by the assassination of our
Prime Minister. We think the process is irresistible, and we will pursue it
to victory. Too many hopes, too many potentials have been unleashed by
our bid for candidacy, made public only a few days ago, to stop short of
the restoration of democracy in our country.»
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65. Restaurer la Constitution%?

Le débat sur la présidence est engagg, et le commentaire remarquable de
M.JeanIssa dans L'Orient-Le Jour du 8 novembre montre que la rationalité
démocratique, dont une des formes est le débat constitutionnel informé,
commence a prendre le pas sur le blocage politique. M. Issa m’a tres bien
entendu: la place de la présidence est vacante en droit. Elle I'est au vu du
principe démocratique d’alternance au sommet, que notre pays connait
depuis plus de 150 ans. Elle I'est au vu de l'art. 49 de la Constitution, qui
ne peut étre changé sans dénaturer la Constitution de tout sens.Elle 'est
au vu du droit international, et spécifiquement de la résolution 1559, qui
stipule en deux lieux que 1’élection présidentielle ne peut étre faite sous
pression ou méme influence étrangere. Or, les révélations du rapport
Mehlis et la reconnaissance par M. Farouk el-Chareh lui-méme de la
sinistre rencontre du 26 aotit ne laissent aucun doute, s’il en restait, sur la
coercition exercée donc en contradiction ouverte avec la résolution 1559.
On se souvient que la résolution date du 2 septembre 2004, la prolongation
du mandat Lahoud du 3 du méme mois.

Egalement juste et nuancée est sa position sur la comparaison avec
le contrat (Jean Issa soulignait dans son article qu’«un contrat conclu
sous la contrainte ne vaut strictement rien», NDLR). Le doyen Vedel, je
crois, prévenait les juristes contre la confusion de différentes logiques en

(102) Article paru dans L'Orient-Le Jour le 15 Novembre 2005, commentant I'article de Jean
Issa, ‘Souveraineté nationale vs loi internationale’, paru dans L'Orient le 8 Novembre
suite au lancement de la campagne.
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droit privé et en droit public. Il faut faire avec certaines conséquences des
violations du droit public, et la remise des choses en I'état n’est en général
pas possible dans la vie politique, qui continue. De fait, remise des choses
en l'état est impossible surtout eu égard aux conséquences graves des
grandes violations telles que celle du 3 septembre qui le prouve, car elle
entraine mort d’homme.

Le poste de la présidence est donc vacant, et M. Lahoud usurpe le
pouvoir présidentiel. Il ne tient qu’a nous, et a nos députés, de restaurer
notre Constitution interrompue.

Jean Issa: Souveraineté nationale vs loi internationale
Une convention s’impose pour régler le dilemme

Chebli Mallat, juristeet candidat, développe le point devue suivant:la1559 aété
promulguée le 2 septembre 2004. Elle interdit formellement toute immixtion dans
I'élection du chef de I'Etat libanais. L' amendement constitutionnel aboutissant i
la prorogation du mandat du président Lahoud a été voté le 3 septembre 2004. En
violation flagrante de la 1559, puisque, de leur propre aveu, relatif notamment
a leur réunion du 26 aoiit avec le président Hariri qui s’était vu enjoindre de
soutenir la réélection, les Syriens sont intervenus, fabriquant l'échéance a leur
guise. Or I'arrét international a force de loi et prime. Donc, conclut Mallat, la
Chambre libanaise n’a plus qu’a se réunir pour élire un nouveau chef de I'Etat.

Cequirevient adire, bien que Mallat nel’ait pas formulé ainsi, quelaprorogation
est tout simplement nulle et non avenue. L'amendement constitutionnel aussi.
Et les évéques maronites, s'ils veulent se référer a la Constitution, ce en quoi ils
ont bien raison, doivent réaliser qu’elle n’a pas été amendée.

On peut d’ailleurs estimer, en allant dans le méme sens, qu’un contrat, la
prorogation, conclu sous la contrainte ne vaut strictement rien. Il est méme
possible de discuter la légalité (la légitimité, n’en parlons méme pas) de tout
le systeme, donc de tous ses produits, depuis la mainmise syrienne en 89-90.
En admettant une marge de tolérance dite de fonctionnement, puisqu’on ne
peut pratiquement faire table rase de tout. On se posera ainsi des questions
non seulement sur la réélection du général Emile Lahoud, mais également tout
simplement sur son élection premiere.

Cependant, a partir du cas précis de la 1559 et de violation immédiate, se pose

427



Lwlsy Cuslt

Presidential Talk - Propos Présidentiels

avec acuité le dilemme qui prend tant d’importance depuis la fin de la guerre
froide: quand et comment la législation internationale doit-elle primer, sinon les
législations locales, du moins, ce qui est plus complexe, la notion de souveraineté
nationale? Il ne faut pas minimiser un probleme que résume puissamment, en
cette partie agitée du monde, l'interrogation simple: pourquoi la 1559 et pas la
2427

Certains, répétons-le, avancent qu’une résolution de I'ONU prend
automatiquement le pas sur toute considération régionale ou locale, du fait que
les Etats membres sont tenus de la respecter, de I'appliquer. Mais ce n’est pas du
tout ainsi que les choses se passent. Sans aller jusqu’a reprendre le theme du défi
sioniste, qui ignore avec superbe les édits du Conseil de sécurité, sans jamais en
subir les foudres, on peut rappeler notre propre exemple. D’abord la permissivité
dont nous bénéficions au sujet du déploiement de I’armée ou du désarmement du
Hezbollah. Ensuite, et surtout, que personne ne s’est jamais avancé a dénier sa
reconnaissance légale, juridique et diplomatique au régime libanais abusivement
prorogé, contre le Conseil, d’Emile Lahoud. Qui a méme recu naguére a Baabda
"un des faucons coauteurs de la 1559, I’ Américaine Condoleezza Rice.

En tout cas, le débat bat son plein dans tous les ateliers politiques, ici ou
ailleurs. Les arguments s’entrechoquent avec des effets qui dépendent, en fait,
bien plus de rapports de force conjoncturels que d’une logique cohérente.

Ou d’une juridiction sensée. En d’autres termes, rien ne sera jamais vraiment
résolu tant qu’il n’y aura pas eu signature d’une convention planétaire fixant
explicitement les espaces et les primautés, en matiere de droit politique des
Nations unies comme des Etats.
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66. 2221: A first essay
on Lebanon’s Cedar Revolution®%

Fast forward to 2221. What will a historian standing in the 23nd century
say about the Cedar Revolution of Lebanon in 2005? When 2221 comes,
the bicentenary of the Cedar Revolution will have passed, with many
historians’ corresponding flurry of writings, maybe even in the order of
the 170 conferences worldwide which were held around the bicentenary
of the French Revolutionin and around 1989.2221 is a simple arithmetical
equation: 2221 to 2005 is what 2005 is to 1789. This represents the
historical perspective imagined, and the accumulated knowledge and
wisdom that marks the bicentenary of the Lebanese Revolution and a
few years more, 216 solar years exactly. Add 216 to 1789, you get 2005.
Add the same to 2005, when the Cedar Revolution happened, you get
2221. Now 2221, 2205, even 2021 is a long time in human memory. Maybe

(103) On the occasion of two seminars conducted at Yale University and at Princeton
University on 7 and 11 November 2005, a first historical sketch of the Cedar Revolution
was attempted. At Yale, the talk was part of the Middle East conversations which Mallat
hosted as Senior Fellow at the Yale Law School’s Orville Schell Centre on International
Human Rights. It focused on the issue of history and justice in the light of the international
investigation conducted then by Judge Detlev Mehlis. Professor Paul Kahn, director of
the Centre, was in the chair. At Princeton, the reflection centered on how a historian
will ‘read” the Revolution with the appropriate distance, in the way historians of the
French Revolution in 2005 look at 1789 with a distance of two centuries and a few years.
Professor John Borneman was in the Chair. The text has since developed and will be
published separately. Here only the table of contents is presented, and the first chapter
provided as a sample. Footnotes are omitted.
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nothing will be written, for nothing comes out of nothing, as we have
known at least since King Lear. But nothing comes out of nihilism either,
either as history or as philosophy, and I believe our Revolution meant
something in the long span of human history, Lebanese and otherwise.
To protect its memory, and its importance, we need to start building up
the meaning that the Lebanese who made the Revolution deserve for its
place in human history. This little essay is a battle for the place of our
Revolution in history, now and by 2221. It believes in knowledge and its
accumulation, and for that the historiography of the French Revolution
over two hundred years is one powerful guide for understanding “what
happened’ in Lebanon in 2005.

Should the Cedar Revolution rise to a world event on the scale of the
French Revolution, there will be some Frangois Furet battling its meaning
out with the disciples of a Soboul or a Mathiez, maybe then in a more
‘fundamental science’” way, with some time warp machine physically
revisiting some of the details of that event, including whether it is moral
to do so, and what to pick from the February or March scenes in Beirut.
One thing which may be certain by 2221, all the protagonists of the
Cedar Revolution will be dead. But if I want to be coherent with my own
writings, even death as human kind knows it may not be a certain fact
then. Death may be behind us by then. Like other questions on where
science takes humanity in the age of cloning and stem cells, this is a guess
which reason cannot answer. Only time will.

Guessing what a historian standing in the 23d century will say about
the Cedar Revolution is easier than anticipating where hard science
has in store. One learns from writings on momentous events and from
the accumulation of scholarship, if the measure of comparison is kept
to a reasonable scale. One pole of that accumulation of scholarship is
Furet and his companions two hundred odd years after 1789. Another
pole, like today to the Cedar Revolution, is formed by the essays of
the contemporaries: Edmund Burke’s Reflections, Tom Paine” Rights
of Man, first essays for and against, and first polemics, but also essays
and polemics within, including 2539 pampbhlets in the four first months
of 1789, most lasting being Sieyes’s What is the Third Estate? The fresh
reader of these pamphlets will consider most of them fairly tedious and
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fragmentary works. We might find that even the more reflective essays
from without France read, with the passage of time, rather dull, Burke as
a cautiously appalled royalist, Paine parroting the far more alluring prose
of the Declaration of the rights of man and the citizen, and Sieyes saying little
in his pamphlet beyond asserting that the third order is no less important
than the other two; in fact, since he belongs to it, a far more important
one; and to simplify, all of it.

Maligning Sieyes, Burke and Paine is preposterous. I wish we had such
writings as theirs for the Cedar Revolution. A year has passed, and we’'d
be hard put to find Paine’s memorable lines about the ‘Revolutions of
America and France’: “‘Monarchical sovereignty, the enemy of mankind,
and the source of misery, is abolished; and the sovereignty itself is restored
to its natural and original place, the Nation. Were this the case throughout
Europe, the cause of wars would be taken away.” These are momentous
words, which have not yet lost their expression of the need to take away
the causes of war, a hope that stood high in the Enlightenment, and was
crowned in 1795 by Kant’s Treaty on Perpetual Peace. Paine overshot on
that score. He did not when he vested sovereignty in the citizens, peoples
and nation rather than in kings, for ‘when it is laid down as a maxim, that
a King can do no wrong, it places him in a state of similar security with that
of ideots and persons insane, and responsibility is out of the question
with respect to himself’. No person is above the law. This is a message of
the Atlantic Revolution that remains to date, as powerful as when it was
first expressed.

A year into the French Revolution, the coherence of these authors is
remarkable, despite the unease in appreciating the spirit of 1789 just
by reading what they say so close to it. Windows opened on the new
French reality are real: Burke doesn't like the new Republican order, he
sees it as disruptive and wrong. Paine is sympathetic to the Revolution
in its (hu)man rights, and that is what will last to date of its legacy. Even
Sieyes, pamphleteering for the Tiers Etat, managed to underline the new
structure of France as one that cannot exclude anyone from power, least
of all the majority of the people.

That was the first year, as decisive for the French Revolution as the first
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year, in fact the first month, was for the Lebanese Revolution. With the
passage of time, one sees more clearly. Striking is Alexander Hamilton,
writing in 1794: “In the early periods of the French Revolution, a warm zeal
for its success was in this Country a sentiment truly universal. The love
of Liberty is here the ruling passion of the Citizens of the United States,
pervading every class, animating every bosom. As long therefore as the
Revolution of France bore the marks of being the cause of liberty, it united
all hearts and centered all opinions. But this unanimity of approbation
has been for a considerable time decreasing. The excesses which have
constantly multiplied, with greater and greater aggravations, have
successively though slowly detached reflecting men for their partiality
for an object which has appeared less and less to merit their regard.’

These excesses, Hamilton considered them as ‘accomplices with Vice,
Anarchy, Despotism and Impiety.” They should have stopped soon after
the Revolution put the French monarchy in check. Instead of calm and
moderation succeeding ‘the first shocks of the political earthquake’,
Hamilton continued, Americans have ‘been witnesses to one volcano
succeeding another, the last still more dreadful than the former, spreading
ruin and devastation far and wide - subverting the foundation of right
security and property, of order, morality and religion - sparing neither
sex nor age, confounding innocence with guilt, involving the old and the
young, the sage and the madman, the long tried friend of virtue and his
country and the upstart pretender to purity and patriotism - the bold
projection of new treasons with the obscure in indiscriminate and profuse
destruction.’
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67.International Rule of Law Symposium“®

It may seem odd to have breakfast with a colleague from the Middle East
who announced a week earlier his candidacy to the highest executive
position in a far away country, but there is some logic to this madness, a
human rights logic indeed, the explanation of which we can reserve for
the moment.

What message from the Middle East? what message to the Middle
East?, especially in the context of a serious leadership bid in a key
country, as Lebanon is now informed by a non-violent Cedar Revolution
which brought over half of its population onto the street in protest of the
assassination of Prime Minister Rafic Hariri.

From the Middle East, I bring a request for coherence and for staying
put. One is heartened by Secretary’s Rice commitment yesterday, even if
the fine print needs to be factored in, if not in the continued support for
authoritarianism in ‘ally governments’ like Saudi Arabia, Jordan, Egypt
or Israel’s, at least in the perception of double standards which have
plagued the region since the establishment of the State of Israel in 1948
over Palestinian ruins. From the Middle East, I bring also a formidable
message of non-violence epitomized in recurrent Iraqi elections, the
Cedar Revolution, the Kefaya movement in Egypt, Syria’s prisoners of

(104) Opening statement, the Middle East session, Symposium on the International
Rule of Law, convened in Washington on 9-10 November 2005 by the American Bar
Association and featuring keynote speeches by Secretary of State Condoleeza Rice and
Senator Hilary Rodham Clinton.
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opinion, even some encouraging responses in traditionally autocratic
governments like Bahrain.

Always dwarfed in the news by the horror as the one we had in Jordan
yesterday, it is important that this non-violent revolution wins, and that
the message of non-violent change gets to dwarf the horror news. This
informs my bid for the presidency. It is time for human rights lawyers,
not people in military fatigues, not underground parties bent on death
as vector of speech, to take on the lead, no longer in the streets and in
newspaper articles, but in the effective executive and legislative lead in
government in each and every single country in our region.

To the Middle East, I would like to bring back a message we have honed
over several discussions in Rabat, Beirut, Cairo, Sanaa, Damascus, New
York, Brussels over the past decade of networking and, alas, recently paid
for with the ultimate price of blood, a price paid colleagues killed and
maimed by Ancien Regime defenders. This message is three-fold, which
was put together by over 40 civil society groups for the Forum for the
Future in New York last year:

1. A judicial message, that we are together to bring to accountability,
like we did with the former leader of Iraq, established murderers still in
power those responsible in Sudan for Darfur, those in Israel responsible
for the massacres at Sabra and Shatila, those responsible in Lebanon and
Syria for the killing of Rafic Hariri and countless others this past year,
those in Libya who have, amongst others, ‘disappeared’ the historic leader
of Lebanon’s Shi’i community, Musa Sadr, and his companions. This is a
natural field for the ABA.

2. A freedom message: we cannot have a single prisoner of opinion
left in any Middle East prison. There have been successes on this score,
for instance the release of our six companions in Saudi Arabia upon the
access of King Abdallah to power, and Syrian colleagues in the past few
days, but the success must be absolute, without lapses. We have proposed
a fund for the prisoners of opinion and their families, and the ABA and
the press organisations should be at the forefront of its establishment.

3. A democracy message: not only elections, recurrent free elections,
but the choice by the people of the head of their executive branch, be he or
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she prime minister or president. We have advocated recently, insistently,
for Mssrs Asad, Mubarak and Lahoud to go home as soon as possible, for
the benefit of our people and their own. We want this same call repeated
everywhere, i.e. the call that says that, in the 21st century, dictatorship is
no longer a crime against society, but a crime against humanity.

This is ambitious, but this is also the minimum to take the Middle East
out of its misery, inflicted for so many years on its people, more recently
onto the world.

Indeed the message to and from the Middle East is the same.
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